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1. GENERAL COMMENTS
a. Negotiating an International Treaty

Under the terms of reference it has been agreed that the membership of negotiators of this
frame of convention will be the second committee however the sixth committee covers legal
matters. This is an important decision as it ensures that the technical tax specialists continue
to be in the room for these negotiations however there has been a resulting gap in the process
as there are almost no legal representatives or lawyers specializing in international treaties
supporting delegations in the room including the UN’s Office of Legal Affairs.

b. Objectives of the Framework Convention

It is important to be clear that the aim of the Framework Convention is to establish a
foundation for strengthening peaceful cooperation! between states in tax matters, especially
those with an international dimension. The past few decades have been marked by an
unprecedented process of economic liberalisation and globalisation. This has resulted in a
significant rise in inequality within and between states. Where globalisation has succeeded in
raising significant numbers out of poverty, this has been due to effective national policies as
well as efforts to strengthen state powers through international governance, and not through
unrestrained economic competition in unregulated markets. In international treaty law a
convention must be curing a certain mischief in this particular case the terms of reference
refer to inequality between states and as a result this must be the key objective in every single
article negotiated in this convention.

1 Vienna Convention 1969



There is a need to define MNEs and HNWIs such that each state can look towards not only
the global inequality between states but reflect on the inequality within states. There is also
the need to strengthen state capacity to meet SDG, both by raising revenue through tax, and
to ensure that tax governance creates the most propitious foundation for sustainable
development. It remains critical that this equitable share of global tax enable states to be self-
reliant and less dependent on aid and extensive borrowing which create debt and dependence

c¢. Formulation of the Principles and Commitments

The formulations of the Commitments and Principles in the Framework Convention should
make it clear that they establish objectives and approaches which the states parties commit to
attaining through cooperation. Hence, the articles must go beyond a simple recognition of
existing rights of states, or statements that are merely permissive. The Vienna Convention
uses free consent and of good faith and the pacta sunt servanda (agreement is binding).2 The
principles of the equal rights and self-determination of peoples, of the sovereign equality and
independence of all States, of non-interference in the domestic affairs of States, of the
prohibition of the threat or use of force and of universal respect for, and observance of,
human rights and fundamental freedoms for all.

Such language does not mean that the Convention itself would entail adoption of any rules or
methods. These would require Protocols, to be negotiated subsequently. There is a clear
distinction between the undertakings that should be expected of states that agree to become
parties to the FCITC to cooperate to achieve defined objective, and to follow agreed
approaches in doing so, and the adoption of specific measures. Furthermore, the use of such
language means that there could be no conflict with existing legal obligations of states. On
the contrary, using the language of a commitment makes it clear that implementation would
require agreement on more specific measures.

However, the commitments and principles for coordinated measures should not be restrained
by any obligation to stay within existing international rules or agreements. On the contrary,
States Parties should commit to engaging constructively with discussions and negotiations to
improve and reform existing arrangements to the extent that they have proved dysfunctional,
ineffective or unfair. In particular, it should be clear that the existing models for bilateral tax
treaties are in urgent need of re-evaluation and reform. Indeed, there has been an extensive
process of reconsideration of the international tax system for over a decade, which some have
even described as an international tax revolution. The Vienna convention states that the
peoples of the United Nations should establish conditions under which justice and respect for
the obligations arising from treaties can be maintained and this applies here.

A central aim of these negotiations is to ensure that this process can continue, although within
a more appropriate institutional framework. Much has been achieved through existing
forums, including those initiated by the OECD, as well as others, notably the UN’s

2 ‘agreements must be kept," and it is a fundamental principle of both civil and international law. It requires
parties to a contract or treaty to honour their obligations and act in good faith. In contract law, this means
individuals or entities are legally bound to fulfill their promises, while in international law, it ensures that
treaties in force are binding and must be performed by signatory states



Committee of Experts on International Cooperation in Tax Matters. However, the work is far
from completed, and the aim of the UNFCITC should be both to build on what has been
achieved and take the work forward. In addition member states should use the opportunity to
develop and principle based approach centered around not only inequality but also the
principles of fiscal legitimacy.3

d. Inequalities

The UN Secretary-General pointed out in his report that the General Assembly resolution
77/244 outlined possible solutions for a strengthened role of the UN, such as an international
tax cooperation framework or instrument established and agreed upon through a UN
intergovernmental procedure. Any of these approaches could be structured in such a way that
they include the procedural elements needed to create a truly inclusive and effective
international tax cooperation, resulting in substantive rules that assist countries in exercising
their taxing rights appropriately and, equally as important, mobilizing resources to invest in
the SDGs and climate action (para. 51) . The international financial architecture, and hence
the international tax system, have failed to provide adequate support for post-pandemic
economic recovery, SDG finance, and climate action (para. 71). In addition, the fundamental
concept of a "level playing field" embodies a will for equity in competitive conduct
underpinned by trade and finance standards, including tax competition.

There has been in the past a use and misuse of best practices, regulations, recommendations,
soft law as well as regional laws. Use of these has had many implications including but not
limited to the risks to a country's reputation, the direct consequences of blacklisting include a
variety of unilateral coercive measures imposed by certain regional blocs and member states
against others. This ranges from withholding taxes at a higher rate on payments received in
blacklisted jurisdictions to restricting these countries' access to funds from emergency funds,
international development programs and stricter controls on transactions. This may also
include additional transaction monitoring and audits of taxpayers in listed regimes. Further,
international transactions become protracted when a blacklisted country is involved.#

i. Participation

Ensuring participation in not only the crafting of the text through discussions and agreement
of the draft via voting rights is a critical step toward resolving disparities and achieving better
substantive outcomes. Participation by way of voting rights would have been a critical step
toward resolving inequities and achieving better substantive outcomes.

2. COMMENTS ON THE DRAFT ARTICLES

3

4 Dean and Waris, 10 Truths About Tax havens. UNGA Report Financing Peace



a. Article 1: Definition of Terms

There are already settled terms found within UN treaty law which ought to be adopted as a
first step since all member states globally have already ratified other treaties that have these
definitions and terms these include the UN charter, the universal declaration of human rights
amongst other treaties. An example of terms that have already settled phrases or words with
meanings include but not limited to: international co-operation and assistance; inequality;
discrimination; human rights; taxation; domestic resources; exhaustion of domestic remedies;
dispute resolution; cross border tax disputes; countries in special circumstances and
duplication.

b. Article 4: Fair Allocation of Taxing Rights

i. FOCUS ON INTERNATIONAL BUSINESS AND MULTINATIONAL
ENTERPRISES
The fair allocation of taxing rights between jurisdictions in respect of international economic
activities depends on the type of tax involved and the object of that tax. It cannot be dealt
with by a single broad provision. It is clear from the debates in the INC Third Session that the
attempt to do so in the draft presented for discussion has caused confusion.

Article 4 should focus on the fair allocation of rights to tax income from international
business, and particularly the profits of multinational enterprises (MNESs). This is a key issue
due to the great importance of MNEs in the world economy, and the need for international
cooperation to ensure that they are taxed fairly and effectively. This has been recognised in
international forums concerned with international tax reform, and reflected in internationally
agreed aims and commitments expressed at a high level, which can be further refined in this
Framework Convention.

Notably, when the G20 world leaders in 2013 endorsed the OECD’s project to tackle base
erosion and profit shifting (BEPS) by MNEs, their St Petersburg Declaration stated that the
objective should be to ‘ensure that profits are taxed where economic activities occur and
value is created’. More recently, the Sevilla Commitment, agreed at the Fourth International
Conference on Financing for Development of the United Nations in 2025, included the aim in

Para 28 (e) that all companies, including multinationals, pay taxes to the Governments of
countries where economic activity occurs and value is created, in accordance with national
and international laws and policies’.

Both these statements have been accepted by consensus of a very large number of countries,
and should provide a starting point for the formulation of an article in this Convention.

ii. USE POSITIVE LANGUAGE

The article should go beyond a simple acceptance or recognition of existing rights of states,
and express a positive intention by States Parties to take action. Both the St Petersburg



Declaration and the Sevilla Commitment expressed an agreement to ‘ensure’ or ‘make sure’
that the stated principle can be applied, and this terminology should be adopted.

However, the last clause of article 28 (e) of the Sevilla is unnecessary in this Convention.
Indeed, it is inappropriate for states to condition their commitment on compliance with
existing national and international laws and policies. The central purpose of this Convention
is to strengthen cooperation between states in order to enable them to agree changes and
improvements in existing national and international taxation rules. States of course remain
free to decide what changes to adopt, but they should understand that it is only through
enhanced international cooperation that they can safeguard and strengthen their national
sovereignty.

iii. CLARIFY THE CRITERIA OF FAIRNESS

Thirdly, these negotiations provide an opportunity to clarify the criteria of fairness in relation
to taxing rights. As regards taxation of profits from international business, a fair allocation is
one that properly reflects the contributions made by the countries concerned to the generation
of those profits.

Although the concept of the ‘creation of value’ has been used in both the G20 Declaration and
the Sevilla Commitment, it is too vague. The clear intention in both those statements, and the
main objective of the BEPS project, was to align rights to tax with real and substantive
economic activity taking place within the jurisdiction. Much progress was made in the BEPS
project towards this objective, which has helped to clarify the factors that indicate substantive
value-creating activity within a country. These are the employment of workers, investment in
physical assets, and access to customers. All three are essential to generating profits.

Historically, access to a significant market of customers entailed some degree of physical
presence, which was defined in tax treaties through the concept of ‘permanent establishment’.
This has been transformed through digitalisation, which has had a dual impact. It has
facilitated the large-scale delivery of services across borders with little or no physical
presence, while also enabling close contact with customers, include the collection of valuable
data and contributions of content. Consequently, it is now generally accepted that countries
where significant revenues from sales are generated should have a right to tax a share of the
profits.

Investments in capital are also recognised as essential to profit generation. These also
historically entailed physical assets. These remain important in some sectors. In particular,
the exploitation of natural resources is still essential, although it has now been recognised that
this must be done responsibly and sustainably. Hence, adequate and effective taxation of
depleting natural resources is essential. This is particularly important for developing
countries, many of which are disproportionately reliant on extractive industries for revenues
to enable sustainable development.

Economic transformations have resulted in the enormous importance of intangible assets,
such as technological, scientific and cultural practices, knowledge and know-how, as well as
reputation and goodwill. These can be legally protected, particularly through intellectual



property rights, which can be bought and sold. Hence, a common technique for shifting
profits to avoid tax is to transfer such rights to entities resident in jurisdictions where the
profits they can generate are subject to low or no taxation.

Consequently, for international tax purposes it is generally accepted that locating the
ownership of intangible assets in a country does not justify attribution to that country of the
right to tax income generated by that asset. It is essential instead to focus on the activities that
generate these intangible assets, which entail a combination of people and physical assets.

Hence, the article should clearly state that a fair allocation of rights to tax profits from
international business should reflect the contributions of (i) workers, (ii) physical assets and
natural resources, and (iii) revenues derived from access to customers.

iv. PROPOSED TEXT

The States Parties will cooperate to ensure a fair allocation of the rights to tax income from
international business, particularly the profits of multinational enterprises, between the
countries where the activities generating that income take place, based on the location of
workers, physical assets and natural resources, and revenues from customers.

C. Article 8

International cooperation must include assistance in line with international law commitments
already agreed upon by member states. The phrase used and defined in article 1 must read
‘international cooperation and assistance’ at all times.

d. ARTICLE 10

The prevention-related provisions should be separated from the resolution-related provisions
by being placed in 2 separate paragraphs. Other language used in other international treaties,
such as “exhaustion of domestic remedies,” to indicate when the proposed text could apply
should also be used in order that this treaty be in accordance with all other treaty law.

e. Wealth

A key principle of fairness is that tax should be progressive, that those who have more wealth
and greater incomes should contribute more to the common good. This is recognised in all
the main faiths and religions. This is also an issue on which international cooperation is
essential for states to be able to exercise full sovereignty in taxation. Many governments have
been reluctant to introduce taxes on great wealth due to threats by the wealthy that they
would relocate to avoid payment. In practice, these fears are overblown, but they create a
climate of rivalry between jurisdictions to attract the rich by offering tax advantages and
privileges. These can include providing facilities enabling secrecy and the concealment of
wealth, which undermines the effective exercise by other countries of their powers and



sovereignty. This undermines the very legitimacy of tax systems, which must be based on
fairness in order to be effective.

Hence, a key element of the Framework Convention must be a clear collective adherence by
the States Parties to the principle of progressive taxation, and an undertaking by them to
cooperate to prevent the evasion and avoidance of legitimate tax measures.

1. PROPOSED TEXT

1. The States Parties affirm that fairness is central to the legitimacy of taxation, and
that this should entail the progressive taxation of wealth and income.

2. The States Parties shall cooperate to ensure the effective exercise by all
participating states of their rights to tax wealth and income from wealth generated
from or located within their jurisdiction.

3.6. Harmful Tax Practices

The issue on which form of cooperation between states that is both most needed and most
difficult to achieve is the granting of tax privileges and incentives by jurisdictions in the guise
of exercising their own sovereignty, but in ways that weaken others and damage the system
as a whole. Such practices became uncontrolled in the period of economic globalisation that
began in the 1980s, facilitating rampant evasion and avoidance of tax by the super-rich and
giant MNEs, and greatly contributing to the distortion of the world economy in their favour.

Fortunately, this eventually stimulated collective efforts by states to try to restore their
effective tax sovereignty, including concerted counter-measures. However, these were led by
the richer and more powerful states through the OECD, so that the counter-measures have
been skewed to their benefit. Notably, although the global minimum corporate tax is already
having some effect in raising the effective tax rates paid by MNEs, it was designed so that it
will benefit mainly OECD members, including some of the most notorious tax havens.
Furthermore, it has stimulated fiscal incentives such as direct subsidies, easier for rich states
to provide. Developing countries have therefore become wary of such measures and anxious
to protect their own tax sovereignty. Nevertheless, they should recognise that it is fruitless to
retain rights to offer incentives unilaterally.

The UNFCITC should establish commitments by states parties both to refrain from harmful
tax practices and to take collective counter-measures against them. However, it is paramount
that any such actions should themselves be designed and implemented fairly, particularly
towards poorer and weaker countries. Furthermore, the commitments and measures must be
subject to strong procedural safeguards. These should include procedures for notification,
consultation and collective evaluation of tax incentives and other fiscal measures that may
have spillover effects on others, including counter-measures. The use of cooperation and
assistance requires the approach by all member states to be very much focused on reducing
inequality through the negotiations and the preparation and finalization of the text.



3.6.1. PROPOSED TEXT

1. The States Parties recognise that harmful tax practices can undermine the ability of all
countries to fairly tax income and capital. These include in particular tax incentives or
subsidies that undermine fair and equitable taxation or have negative spillovers on other
States.

2. Accordingly, the States Parties undertake to refrain from harmful tax practices, and agree
to cooperate in developing effective standards and arrangements for combating them,
including:

(a) detailed definitions of harmful tax practices, to be kept under review and revised in the
light of experience and evidence,

(b) arrangements for monitoring and evaluating potentially harmful tax practices, including
obligations of transparency for fiscal incentives and subsidies, procedures for States Parties
to request consultations and raise concerns in relation to potentially harmful tax practices,
and for the collective evaluation of such concerns;

(c) procedures to develop and authorise collective counter-measures against harmful tax
practices that safeguard the taxing rights of states, especially poorer countries, in line with
principles of fair and equitable global taxation, and to monitor and evaluate their
implementation.
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